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Jake is the sole shareholder of TradeCo, a UK trading company. He and Rebecca are the
only directors and they, with seven other individuals, are full-time employees of the
company.

In its financial year to 31 December 2018, the company advanced a loan of £70,000 to
Jake, which remained outstanding as at 1 October 2019. This balance is understood to be
subject to corporation tax at 32.5% under CTA 2010, s 455. A single, extra loan of £8,000
was made in 2018 to Rebecca, which also remains outstanding as at 1 October 2019.

If my understanding is correct, if Rebecca – who owns no shares in the company – was
completely unrelated to Jake, it seems that the ‘loan to participators’ provisions would
not apply at all – although benefits in kind should be considered.

However, Rebecca is Jake’s mother.

In considering whether the exemption from the said charge, provided by CTA 2010, s
456(3), is available – condition A (loan below £15,000) appears to be satisfied, and so do
condition B (full-time worker) and condition C (no material interest).

My understanding is that, in this case, Rebecca comes within s 455 because a loan was
made to an associate of a participator (the definition in CTA 2010, s 448(2)(b) includes
parents) but is then eligible for exemption under s 456(3).

Do readers agree with my analysis?

Query 19,472 – Participator.

 
Reply by Steve Kesby
The exemption does not apply and a charge under s 455 arises.

To briefly restate the pertinent facts, Jake owns 100% of TradeCo, which has made a loan
of £8,000 to Jake’s mother, Rebecca.

Participator correctly observes that this loan does fall within the auspices of CTA 2010, s
455. This is because Rebecca is an individual who is an associate of a participator (Jake)
when applying the definitions of relative and associate in CTA 2010, s 448.

Participator then considers whether the exemption conferred by s 456(3) applies, and it
is the case that this exemption considers the position of the borrower (Rebecca), rather
than that of the participator of whom they are an associate.
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The exemption applies if the loan is £15,000 or less and Rebecca is a director or
employee of TradeCo (and she is), working full-time for the company (or its associated
companies), as long as Rebecca does not have a material interest in the company.

Rebecca is not the owner of any shares in the company, but we must look at the
definition of material interest in CTA 2010, s 457. This says that Rebecca will have a
material interest if she or an associate of hers (together with their associates in each
case) either:

is the beneficial owner of (or is able to directly or indirectly control) more than 5%
of the ordinary share capital of TradeCo; or
possesses or is entitled to acquire such rights that would give an entitlement to
receive more than 5% of the assets, which would then be available for distribution
among the participators, in the event of a winding up of TradeCo (or in any other
circumstances).

Since Jake is an associate of Rebecca (applying the same definitions of relative and
associate in s 448), and satisfies at least the first, if not both, of the above tests, Rebecca
does have a material interest in TradeCo for the purposes of the exemption in s 456(3).
Accordingly, the exemption cannot apply and a charge to tax under s 455 does arise.

 
Reply by Elman Wall Tax Team
Jake is an associate of Rebecca so a charge on the company will apply.

This is one of those cases where the legislation needs to be worked through carefully.
First, the £70,000 left outstanding to Jake at 1 October 2019 is certainly subject to
corporation tax at 32.5% under CTA 2010, s 455(1)(a). This is on the basis that the
company is a close company and CTA 2010, s 439(2)(a) is applicable in this case. This is
because at least condition A is met, by virtue of the company being 100% under Jake’s
control via his shareholding.

As Participator correctly states, the £8,000 would not be subject to the same charge for
Rebecca (unless she held share options) if the two are unrelated. However s 455(1)(a)
applies to any loan made to a participator or an associate of a participator.

Because Rebecca is Jake’s mother, they are associated under CTA 2010, s 448, which
describes one of the types of associations as relatives. Section 448(2) then clarifies the
definitions of relatives, with one being ‘parents and remoter forebears’. So as an
associate, potentially, the loan to Rebecca is caught. This is subject to considering the
possible conditions in CTA 2010, s 456(3).

Section 456(4) focuses on the amount of the loan, exempting anything less than £15,000.
This directly applies to the borrower, so Rebecca in this case, without any direction for
aggregation with an associate. So it appears this condition A is met.

Section 456(5) requires the borrower to work full-time for the company. We are told
Rebecca works full-time, so this condition B is met.

Section 456(6) applies if the borrower does not have a material interest in the company.
At first sight, this condition C is also met because Rebecca is not a shareholder. However,
we then need to look further.

The definition of material interest under CTA 2010, s 457 condition A is that the person
or, crucially in this instance, any associate of that person, is the beneficial owner or is
directly or indirectly able to control more than 5% the company.

So from Rebecca’s perspective, with Jake being her associate, she will have a material
interest which means all three conditions of s 456(3) are not met and so the loan will be
caught by s 455(1).

As an aside, and regarding benefits in kind, the £8,000 is below the de minimis of
£10,000 and thus the loan does not fall within the interest-free loan rules. Whether
interest should be charged on the loan is therefore a commercial decision.
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