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H2 hole

Are capital allowances claimable in respect of a water borehole?

A farming company operates from land owned personally by two of the directors. The
company currently has several hundred head of cows and is expanding its herd. The water bill
to feed these animals is substantial and the company has decided to sink a borehole on the
land owned by the directors.

Presumably the cost of the pumps, water tanks, filtration system etc will all qualify for annual
investment allowance. However, we are wondering whether the borehole itself will be classed
as plant or will it be deemed an enhancement to the land value.

On the other hand, the plant and machinery to extract and purify the water can have no
function without the borehole being sunk. Consequently, could it be classed altogether as one
piece of plant and machinery and therefore qualify for annual investment allowance?

Query 18,431 – Diviner

Reply from Elman Wall Tax Team

The starting point for this needs to be CAA 2001, s 21 to s 23, lists A, B and C. These
sections seek to determine what is a building or structure and hence those items discounted
from qualifying as plant.

Section 21 includes sewerage and drainage systems. However, because this section is in
relation to “buildings” it is difficult to see how HMRC could argue a borehole is a “building”
and hence this should have no relevance. Section 22 has more relevance, being in relation to
structures – defined as “a fixed structure of any kind, other than a building”.

There are two possible restrictions arising under this section. First, s 22(1)(b) has a general
prohibition against “any works involving the alteration of land”. It could thus be argued that the
extraction of soil to create a borehole is caught by this provision.

Second, items prohibited by list B include aqueducts and equipment associated with dams,
reservoirs and drainage ditches, although it is perhaps difficult to see how these items could
extend to boreholes.
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It is noted that the HMRC Brief 03/10 referred to allowances (for the pig industry) being
available on “taps, sinks, basins and drinkers” but stopped short of referring to boreholes in
connection with this, so such items remain a questionable area.

In relation to the general override of “alterations to land”, item 22 of List C states specifically
that the alteration of land for the purpose only of installing plant or machinery is unaffected by
s 21 and s 22. Potentially, therefore this means that boreholes are not denied by s 22.

This does not in itself allow a claim to be made on the borehole cost. It still needs to be
determined that the borehole is plant and whether this needs to be considered in isolation or
with other items of plant.

Attwood v Anduff Car Wash Ltd [1997] STC 1167 is probably the case HMRC will most often
refer to in determining the underlying asset and suggests that a piecemeal approach should
be adopted.

Then, in conjunction with Wimpy International Ltd v Warland; Associated Restaurants Ltd v
Warland [1989] STC 273, it needs to be considered whether the borehole forms part of the
business premises, assuming that the business use test is satisfied by virtue of assisting the
cows to drink.

There should be little question that the land itself would be classed as the business setting. To
ascertain whether this also applies to the borehole, regards need to be given to Hoffman J’s
four factors in determining whether an item is part of the premises.

As per CA21140 these are:

Does the item appear visually to retain a separate identity?
With what degree of permanence has it been attached to the building?
To what extent is the structure complete without it?
To what extent is it intended to be permanent or is it likely to be replaced within a short
period?

These factors would suggest a borehole could be argued not to be part of the premises. A
claim for capital allowances should therefore be made, with appropriate protective
disclosures as considered necessary.

Reply from Taxplanet

Diviner has identified two issues here: the first is who the borehole would belong to; the
second is whether the cost would qualify as expenditure on plant and machinery for the annual
investment allowance (AIA).

It is important to deal with the first issue correctly. There is no mention of the terms under
which the company occupies the land owned by the directors.

If there is no tenancy agreement and the company pays for the installation of the borehole, it
has enriched the directors by the value of the improvement to the land that they own unless a
deed or tenancy document records that the value of the improvement belongs to the
company.

Without documentation HMRC may seek to tax the value as remuneration or a benefit, or a
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Categories: Business [3]

Capital allowances [4]

Tax Topic Tags: Forum & Feedback [5]

distribution if the directors are also shareholders.

There is reference to boreholes in HMRC’s guidance in the Business Income Manual at
BIM62065. This refers to Vinelott J’s dictum in RTZ Oil & Gas v Elliss [1987] BTC 359 where
he notes:

“I cannot see that any distinction can fairly be drawn between the boreholes, well heads
and flow lines on the one hand and the rig, manifold and the loading lines on the other
hand. All are part of a comprehensive installation designed to obtain access to and win
and transport oil from the oilfield to onshore facilities.”

Although the case was not discussing capital allowances, it might be taken as a helpful
comment if arguing that the borehole should be classed as plant in the same way as the other
plant and machinery that form part of the borehole installation.

Ray Chiddell in A-Z of Plant and Machinery [1] notes that HMRC have confirmed that the

cost of drilling a borehole to an underground salt cavern does qualify for capital allowances if
the cavern is used for gas storage and notes and that the matter was reported in an article
dated 23 April 2009 on the Mondaq website [2].
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